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5HEHFFD�6Q\GHU��*HPL�6SDXOGLQJ��� � ��
:LOEHUW�/RXLV�2JGHQ��&ODULVVD�.QRSI��� ������ (0(5*(1&<��
'XVWLQ�3DUNHU��0LFKHOOH�*XEED\�6Q\GHU��� �� 3(7,7,21�)25�5(9,(:�
/HUD�$QQH�)XTXD��5HJLQD�'RODQ��-HVVLFD�� �� �$1'�$�67$<�
)XMLPDNL���3LSHU�0F.HH�:ULJKW��DQG�� �����3DWLHQWV�6RXJKW�WR�,QWHUYHQH�LQ�DQ�DGPLQLVWUDWLYH�
5RGQH\�6XPPHUV�� �����SURFHHGLQJ�E\�'($�VXVSHQGLQJ�DQ\�SDLQ���

�����PHGLFDWLRQ�E\�'U��%RFNRII��WKH\�DSSOLHG�DV�
3HWLWLRQHUV�� �����³LQWHUHVWHG�SHUVRQV´�XQGHU���86&�����E��EXW�

�� WKH�$GPLQ�-XGJH�GHQLHG�WKH�UHTXHVW��WKXV��D�WKLV��
Y�� �� PRWLRQ�WR�VWD\�WKH�SURFHHGLQJV�EHORZ��DQG��E��WR�

�� VHHN�DQ�RUGHU�IURP�WKLV�&RXUW�DXWKRUL]LQJ�
+RQ��0HUULFN�*DUODQG��$WW\�*HQHUDO��� �����,QWHUYHQWLRQ�LQ�WKH�$GPLQLVWUDWLYH�3URFHHGLQJ���
+RQ��$QQH�0LOJUDP��'($�$GPLQLVWUDWRU� ��
+RQ��(GZDUG�+HQGULH��&RXQVHO�'($�� ��

�VHUYHG�E\�FHUWLILHG�PDLO�� ��
5HVSRQGHQWV� � ��
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB���

3DWLHQW�,QWHUYHQRUV�SHWLWLRQ�WKLV�&RXUW���D��WR�6WD\�WKH�'($�$GPLQLVWUDWLYH�
SURFHHGLQJV�SHQGLQJ�DSSHDO��DQG��E��SHUPLW�WKH�3DWLHQWV�WR�LQWHUYHQH�

>$SSHDO�IURP���In the Matter of David Bockoff, M.D. USDOJ, DEA – Docket No. 23-5@�

ϭ�-HVVLFD�)XMLPDNL�ZDV�RQH�RI�WKH�RULJLQDO�3DWLHQW�,QWHUYHQRUV�EXW�VKH�GLHG�VRRQ�DIWHU�KHU�SUHVFULSWLRQV�

ZHUH�GHQLHG��ZH�KDYH�HUUHG�RQ�WKH�VLGH�RI�LQFOXGLQJ�KHU�QDPH��

�������

USCA Case #23-1007      Document #1981279            Filed: 01/12/2023      Page 1 of 39



Ϯ�
�

&20(6�12:�WKH�FKURQLF�3DLQ�3DWLHQW�3HWLWLRQHUV�KHUHLQ����QDPHO\������5HEHFFD�

6Q\GHU������*HPL�6SDXOGLQJ������:LOEHUW�/RXLV�2JGHQ������&ODULVVD�.QRSI������'XVWLQ�3DUNHU������

0LFKHOOH�*XEED\�6Q\GHU������/HUD�$QQH�)XTXD������5HJLQD�'RODQ������Jessica Fujimaki�������

3LSHU�0F.HH�:ULJKW��DQG������5RGQH\�6XPPHUV��E\�XQGHUVLJQHG�FRXQVHO��-RKQ�3��)ODQQHU\��,,��

LQ�UHOLDQFH��inter alia��RQ�7LWOH����8QLWHG�6WDWHV�&RGH��6HFWLRQ������7LWOH�����8QLWHG�6WDWHV�&RGH��

6HFWLRQ�����G������7LWOH�����8QLWHG�6WDWHV�&RGH��6HFWLRQ������5XOH����RI�WKH�)HGHUDO�5XOHV�RI�

&LYLO�3URFHGXUH��DQG�'&�&LUFXLW�&RXUW�5XOH�����WR�PRYH�WKLV�+RQRUDEOH�&RXUW�WR�RYHUUXOH�WKH�

'($�$GPLQLVWUDWLYH�&RXUW¶V�ILQDO�RUGHU��GDWHG�'HFHPEHU�����������GHQ\LQJ�WKH�SDLQ�SDWLHQW�

SHWLWLRQHUV¶�UHTXHVW�WR�LQWHUYHQH�LQ�D�SURFHHGLQJ�WR�VXVSHQG�RU�SHUPLW�WKHLU�GRFWRU�WR�SUHVFULEH�

SDLQ�PHGLFDWLRQ��DQG��

&20(6�12:�)857+(5��WKH�3DLQ�3DWLHQW�3HWLWLRQHUV�KHUHLQ��E\�XQGHUVLJQHG�

FRXQVHO��-RKQ�3��)ODQQHU\��,,��WR�PRYH�WKLV�+RQRUDEOH�&RXUW�WR�VWD\�WKH�SURFHHGLQJV�SHQGLQJ�

EHIRUH�WKH�'($�$GPLQLVWUDWLYH�&RXUW�SHQGLQJ�FRQVLGHUDWLRQ�E\�WKLV�&RXUW�RI�SHWLWLRQHUV¶�

UHTXHVW�WKDW�WKH�3DLQ�3HWLWLRQHUV�EH�SHUPLWWHG�WR�LQWHUYHQH��DQG��LQ�WKH�PHDQWLPH��WR�VWD\�WKH�

KHDULQJ�VHW�WR�SURFHHG�RQ���������XQWLO�WKLV�&RXUW�KDV�FRQVLGHUHG�WKH�PDWWHU��

3(7,7,21�72�5(9,(:�

,Q�VXSSRUW�RI�WKLV�SHWLWLRQ��WKH�&KURQLF�3DLQ�3DWLHQW�3HWLWLRQHUV�SUHVHQW�WKHVH�VDOLHQW�FRQFHUQV�

VXSSRUWLQJ�ZK\�,QWHUYHQWLRQ�LV�DSSURSULDWH�LQ�WKLV�FDVH��WKH�VWD\�LV�EULHIO\�GLVFXVVHG�DIWHUZDUGV���

,�� 7+(�&+521,&�3$,1�3(7,7,21(56�±�EULHIO\�

������������������������������������������������������������
7KH�'($�$GPLQLVWUDWLYH�&RXUW�LVVXHG�LWV�ILQDO�RUGHU�RQ�'HFHPEHU�����������DIWHU�IDLOLQJ�WR�

IRUZDUG�WKH�RUGHU�WR�,QWHUYHQRUV�IRU����GD\V���6HH�([������7KH�$GPLQLVWUDWLYH�-XGJH�H[SODLQHG�

WKDW�VKH�KDG�³LQDGYHUWHQWO\´�IDLOHG�WR�IRUZDUG�WKH�RUGHU�WR�WKH�3DWLHQW�,QWHUYHQRUV�ZKHQ�LW�ZDV�

DFWXDOO\�SHQQHG�RQ�'HFHPEHU��QG��EXW�QRW�GHOLYHUHG��ZLWKRXW�IXUWKHU�H[SODQDWLRQ��XQWLO�'HFHPEHU�

�����������6HH�([�����
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��� :H�DUH�WDONLQJ�DERXW�SHUVRQV�ZLWK�VHYHUH�GLVDELOLWLHV�WKDW��IRU�WKH�PRVW�SDUW��UHFHLYH�

SDOOLDWLYH�FDUH�VR�WKDW�WKH\�FDQ�IXQFWLRQ��

��� :H�DUH�HQWHULQJ�D�SHULRG��VLQFH�1RYHPEHU�ZKHQ�WKH�SDLQ�SUHVFULSWLRQV�ZHUH�VXGGHQO\�

VXVSHQGHG��DQG�WKHVH�SDWLHQWV�KDYH�KDG�KDG�WR�FRSH�ZLWKRXW�WKHLU�SUHVFULSWLRQV��

��� 7KH�SDWLHQWV�VHHN�WR�SDUWLFLSDWH�LQ�WKH�'($�+HDULQJ�SURFHHGLQJV�WKDW�ZLOO�GHWHUPLQH�

ZKHWKHU�WKH\�UHFHLYH�SDLQ�PHGLFLQH�RU�QRW����

��� :H�DSSUHFLDWH�WKDW�HFRQRP\�DQG�FRQFLVHQHVV�DUH�FRQVLGHUDWLRQV�ZKHQ�VXEPLWWLQJ�WKLV�

SHWLWLRQ���%XW�LW�LV�ZRUWK\�RI�WKH�FRXUW¶V�DWWHQWLRQ�WR�NQRZ�VRPHWKLQJ�DERXW�WKH�SDWLHQWV��

WKHLU�FRQWH[W��GHVFULEHG�PRUH�IXOO\�WR�WKH�'($�$GPLQLVWUDWLYH�&RXUW��

��� 7KH�ILUVW�SDWLHQW�DPRQJ�WKH����SDWLHQW�SHWLWLRQHUV��5HEHFFD�6Q\GHU�LV����\HDUV�ROG�DQG�KDV�

KDG�³VHYHUH�LQWUDFWDEOH�SDLQ´�EHFDXVH�RI�³VFROLRVLV�LQYROYLQJ�KHU�WKRUDFLF�DQG�OXPEDU�

VSLQH´�DQG�KDV�VXIIHUHG�VWUHVV�IUDFWXUHV�RI�ERWK�ORZHU�H[WUHPLWLHV�GXULQJ�8�6��$UP\�EDVLF�

WUDLQLQJ�LQ�WKH�ODWH���¶V���5HEHFFD¶V�SDLQ�LV�DPRQJ�WKH�PRVW�VHYHUH�DQG�LV�DFNQRZOHGJH�DV�

³FRPSOH[�UHJLRQDO�SDLQ�V\QGURPH�´�NQRZQ�DV�³VXLFLGH�GLVHDVH�´�DQG�DQRWKHU�FRQGLWLRQ�

NQRZQ�DV�³DGKHVLYH�DUDFKQRLGLWLHV�´����

��� ,I�5HEHFFD�GRHVQ¶W�UHFHLYH�SDLQ�PHGLFDWLRQ��ZH�FDQQRW�LJQRUH�WKH�IDFW��WKDW�VKH�KDV�

FRQVLGHUHG�³DVVLVWHG�VXLFLGH�´�

��� (DFK�SDWLHQW�SHWLWLRQHU�UHSUHVHQWV�D�FRPSHOOLQJ�SLFWXUH�RI�D�OHJLWLPDWH�FKURQLF�SDLQ�

SDWLHQW��ZKR�KDV�VXIIHU�WHUULEO\�EHFDXVH�WKH\�KDYH�JRQH�ZLWKRXW�PHGLFDWLRQ�VLQFH�HDUO\�

1RYHPEHU�RU�'HFHPEHU�GHSHQGLQJ�RQ�WKHLU�SUHVFULSWLRQ�F\FOH��

��� /HUD�$QQH�)XTXD������VXIIHUV�IURP�³SULPDU\�JHQHUDOL]HG�G\VWRQLD��DUDFKQRLGLWLV��

RVWHRSRURVLV��DQG�DWULDO�ILEULOODWLRQ�´��/HUD�LV�SUHVHQWO\�GLVDEOHG���6KH�LV�WDNLQJ�WKH�VDPH�

GRVDJH�VKH�KDG�JRLQJ�EDFN�WR��������,�KDVWHQ�WR�DGG�WKDW�WKH�'($�GRHV�QRW�DFFHSW�WKH�IDFW�
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WKDW�D�FKURQLF�SDLQ�SDWLHQW�PD\�KDYH�WKLV�H[FUXFLDWLQJ�PLQG�QXPELQJ�XQUHPLWWLQJ�SDLQ�IRU�

OLIH���'($�EHOLHYHV�WKDW�RQO\�DQ�DGGLFW�WDNHV�SDLQ�PHGLFDWLRQ���7KDW¶V�QRQVHQVH���2I�

FRXUVH��WKH�SDLQ�YDULHV�RYHU�WLPHV���7KHUH�DUH�EHWWHU�GD\V�DQG�WUXO\�PLVHUDEOH�GD\V���%XW�

WKH�SDLQ�PD\�DQG�GRHV�SHUVLVW�IRU�PDQ\�OLIH�ORQJ����

��� ,Q�/HUD¶V�FDVH��VKH�GHVFULEHG�WKH�ZRUVW�FDVH��³$W�P\�ZRUVW��G\VWRQLD�FDXVHG�LQYROXQWDU\�

PRYHPHQWV�VSDVPV�VHYHUH�HQRXJK�WKDW�,�ZDV�XQDEOH�WR�VLW�XS�VWUDLJKW��UHTXLUHG�D�SRZHU�

FKDLU�ZLWK�WLOW�UHFOLQH��VKRXOGHU�VWUDSV��DQG�ODWHUDO�VXSSRUWV���0\�ILQJHUV�ZHUH�FXUOHG�XS��

DQG�,�FRXOGQ¶W�FXW�P\�RZQ�IRRG���0\�RYHUDOO�KHDOWK�ZDV�QRW�YHU\�JRRG��,�ZDV�FRQVWDQWO\�

GHYHORSLQJ�LQIHFWLRQV�´���

����$V�IRU�ZKDW�WKH�GHSULYDWLRQ�RI�SDLQ�PHGLFLQH�PHDQV�IRU�/HUD��VKH�VDLG��³,�ZLOO�EH�XQDEOH�

WR�FRQWLQXH�OLYLQJ�LQGHSHQGHQWO\�XQOHVV�PHGV�DUH�UHVWRUHG���,�DP�XQZLOOLQJ�WR�FRQWLQXH�

OLYLQJ�ORQJ�WHUP�LI�,�FDQ¶W�UHJDLQ�WKH�TXDOLW\�RI�OLIH�,�ZRUNHG�VR�KDUG�WR�EXLOG���,�GR�QRW�

ZLVK�WR�EH�FRQILQHG�WR�D�IDFLOLW\�DQG�PD\�FKRRVH�WR�HQG�P\�OLIH�LQVLGH�P\�KRPH�E\�

FHDVLQJ�WR�HDW�DQG�GULQN�XQWLO�,�VXFFXPE�´�

����'($�SUHVXPHV�WKH�FRPPXQLW\�DW�ODUJH�LV�LQ�³LPPLQHQW�GDQJHU´�ZLWKRXW�D�VFLQWLOOD�RI�

HYLGHQFH�DQ\�VXFK�WKLQJ�LV�KDSSHQLQJ�DQG�ZKHQ�'($�LV�LWVHOI�WKH�³LPPLQHQW�GDQJHU´�WR�

WKH�ZHOO�EHLQJ�RI�'U��%RFNRII¶V�SDWLHQWV����

����:KHQ�'($�GHQLHG�SDLQ�PHGLFDWLRQ�WR�WKH�SDWLHQWV�KHUHLQ�WKH\�FUHDWHG�DQ�³LPPLQHQW�

GDQJHU�WR�WKH�SXEOLF�KHDOWK�RU�VDIHW\´�RI�WKH�LQWHUYHQLQJ�SDWLHQWV��LQGHHG�WKH�RQO\�SXEOLF�

WKDW�LV�VXIIHULQJ���6HH����8QLWHG�6WDWHV�&RGH��6HFWLRQ�����G������

����,Q�RWKHU�ZRUGV��ZH�VKRXOG�QRW�ORVH�VLJKW�RI�WKH�IDFW�WKDW�WKH�³FRPPXQLW\´�FRQVLVWV�

H[FOXVLYHO\�RI�WKH�����SDWLHQWV�GHQLHG�PHGLFDO�WUHDWPHQW�E\�'($���
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����7KH�VWDWXWH�GHILQHV�³LPPLQHQW�GDQJHU�WR�WKH�SXEOLF�KHDOWK�RU�VDIHW\´�DV�³D�VXEVWDQWLDO�

OLNHOLKRRG�RI�DQ�LPPHGLDWH�WKUHDW�WKDW�GHDWK��VHULRXV�ERGLO\�KDUP��RU�DEXVH�RI�D�FRQWUROOHG�

VXEVWDQFH�ZLOO�RFFXU�LQ�WKH�DEVHQFH�RI�DQ�LPPHGLDWH�VXVSHQVLRQ�RI�WKH�UHJLVWUDWLRQ���6HH�

���8QLWHG�6WDWHV�&RGH��6HFWLRQ�����G�������:H�KDYH�WKH�WKUHDW�RI�GHDWK��DQG�RI�ERGLO\�

KDUP��E\�GHQ\LQJ�WKHVH�SDWLHQWV�WKHLU�PHGLFDWLRQ���:H�KDYH�KDG�D�KXVEDQG�DQG�ZLIH�

FRPPLW�VXLFLGH�EHFDXVH�KH�ZDV�VR�GHVSHUDWH�WR�UHOLHYH�WKH�SDLQ���7KH\�XVHG�D�KDQG�JXQ��

����7KH�UHDO�HPHUJHQF\�LV�WR�WUHDW�WKHVH�SDWLHQWV���7KH�SURFHVV�WKDW�PD\�DIIHFW�WKDW�RXWFRPH�LV�

WKH�KHDULQJ�EHIRUH�WKH�$GPLQLVWUDWLYH�/DZ�-XGJH��

,,��7+(�67$1'$5'�)25�,17(59(17,21�$6�$�7+,5'�3$57<�

��� 7KH�'($�$GPLQLVWUDWLYH�&RXUW�IDLOHG�WR�IROORZ�WKH�VWDWXWRU\�DQG�FDVH�DXWKRULW\�WKDW�SHUPLWV�

WKLUG�SDUW\�SHUVRQV�ZLWK�³DQ�LQWHUHVW´�WR�LQWHUYHQH��

��� :H�KDYH�UHVSHFWIXOO\�LQVLVWHG�WKDW�D�FKURQLF�SDLQ�SDWLHQW�GHQLHG�KLV�PHGLFDWLRQ�GHPRQVWUDWHV�

D�VXIILFLHQW�³SHUVRQDO�LQWHUHVW´�WR�SHUPLW�WKH�SDLQ�SDWLHQWV�WR�LQWHUYHQH�LQ�D�SURFHHGLQJ�WKDW�

KDV�DV�LWV�VROH�FRQFHUQ�WKH�VXVSHQVLRQ�RI�D�SK\VLFLDQ¶V�DXWKRULW\�WR�SUHVFULEH�PHGLFDWLRQ�WR�

WKHVH�SDWLHQWV�WR�WUHDW�WKHLU�GLVDELOLWLHV�DQG�FKURQLF�SDLQ��

��� ,W�LV�FU\VWDO�FOHDU�WKDW�³SURFHGXUHV�LQ�DQ\�DGPLQLVWUDWLYH�KHDULQJ�KHOG�XQGHU�WKH�$FW�DUH�

JRYHUQHG�JHQHUDOO\�E\�WKH�UXOH�PDNLQJ�DQG�RU�DGMXGLFDWLRQ�SURFHGXUHV�VHW�IRUWK�LQ�WKH�

$GPLQLVWUDWLYH�3URFHGXUH�$FW����86&����������«�´�����&)5�6HFWLRQ����������

��� 7LWOH����8QLWHG�6WDWHV�&RGH��6HFWLRQ������E��SURYLGHV�LQ�UHOHYDQW�SDUW�WKDW��³6R�IDU�DV�WKH�

RUGHUO\�FRQGXFW�RI�SXEOLF�EXVLQHVV�SHUPLWV��DQ�LQWHUHVWHG�SHUVRQ�PD\�DSSHDU�EHIRUH�DQ�DJHQF\�

RU�LWV�UHVSRQVLEOH�HPSOR\HHV�IRU�WKH�SUHVHQWDWLRQ��DGMXVWPHQW��RU�GHWHUPLQDWLRQ�RI�DQ�LVVXH��

UHTXHVW��RU�FRQWURYHUV\�LQ�D�SURFHHGLQJ��ZKHWKHU�LQWHUORFXWRU\��VXPPDU\��RU�RWKHUZLVH�RU�LQ�

FRQQHFWLRQ�ZLWK�DQ�DJHQF\�IXQFWLRQ�´�
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��� ,Q�Animal Legal Def. Fund, Inc. v. Vilsack������)��6XSS���G�����������WKH�SUHVLGLQJ�

DGPLQLVWUDWLYH�ODZ�MXGJH�FRQFOXGHG�WKDW�WKH�LQWHUYHQRUV�VWDWHG�LQWHUHVWV�ZHUH�EH\RQG�WKH�

VFRSH�RI�WKH�SURFHHGLQJ���7KH�SODLQWLII�REMHFWHG�WKDW�WKH�DGPLQLVWUDWLYH�WULEXQDO¶V�GHFLVLRQ�

ZDV�FRQWUDU\�WR�6HFWLRQ�����E��RI�WKH�$3$���7KH�GLVWULFW�FRXUW�GHFLGHG�WKDW�WKH�MXGLFLDO�

RIILFHU¶V�ILQGLQJ�HUUHG��DQG�WKDW�SODLQWLII¶V�LQWHUHVW�ZDV�VTXDUHO\�ZLWKLQ�WKH�VFRSH�RI�WKH�

SURFHHGLQJ��DQG�WKH�MXGLFLDO�RIILFHU¶V�ILQGLQJ�WR�WKH�FRQWUDU\�³ZDV�WKHUHIRUH�DUELWUDU\�DQG�

FDSULFLRXV�XQGHU�WKH�$3$�´�

��� 7KH�FRXUW�XQGHUVFRUHG�WKH�IDFW�WKDW�WKH�$3$�³DOORZV�µLQWHUHVWHG�SHUVRQV¶�WR�SDUWLFLSDWH�LQ�

DJHQF\�SURFHHGLQJV�µVR�IDU�DV�WKH�RUGHUO\�FRQGXFW�RI�SXEOLF�EXVLQHVV�SHUPLWV�´��,G��DW�����

��� 7KH�&RXUW�FRQILUPHG�WKDW�³��86&�6HFWLRQ�����E��DSSOLHV�WR�DOO�IRUPV�RI�DJHQF\�DFWLRQ�´�

FLWLQJ�)ULHQGV�RI�WKH�Bow v. Thompson������)��G���������������WK�&LU���������VHH�DOVR�Block 

v. SEC,����)��G��������������,G�DW�����

��� 7KH�&RXUW�FRQFOXGHG�WKDW�$UWLFOH�,,,�VWDQGLQJ�LV�QRW�UHTXLUHG���,G��DW������&LWLQJ�WKH�'&�

&LUFXLW��WKH�&RXUW�VWDWHG��³)HGHUDO�$JHQFLHV�PD\��DQG�VRPHWLPHV�GR��SHUPLW�SHUVRQV�WR�

LQWHUYHQH�LQ�DGPLQLVWUDWLYH�SURFHHGLQJV�HYHQ�WKRXJK�WKHVH�SHUVRQV�ZRXOG�QRW�KDYH�VWDQGLQJ�

WR�FKDOOHQJH�WKH�DJHQF\¶V�ILQDO�DFWLRQ�LQ�IHGHUDO�FRXUW�´�FLWLQJ�Environcare of Utah, Inc. v. 

Nuclear Regulatory Comm’n������)��G���������'&�&LU����������,G����

��� 3DUHQWKHWLFDOO\�WKH�&RXUW�FLWHG�WKH�IDFW�WKDW�³$JHQFLHV�RI�FRXUVH��DUH�QRW�FRQVWUDLQHG�E\�

$UWLFOH�,,,�RI�WKH�&RQVWLWXWLRQ��QRU�DUH�WKH\�JRYHUQHG�E\�MXGLFLDOO\�FUHDWHG�VWDQGLQJ�GRFWULQHV�

UHVWULFWLQJ�DFFHVV�WR�IHGHUDO�FRXUWV���7KH�FULWHULD�IRU�HVWDEOLVKLQJ�µDGPLQLVWUDWLYH�VWDQGLQJ¶�

WKHUHIRUH�PD\�SHUPLVVLEO\�EH�OHVV�GHPDQGLQJ�WKDQ�WKH�FULWHULD�IRU�µMXGLFLDO�VWDQGLQJ�¶´��Id.�
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����,Q�IHGHUDO�FDVHV��ZKHUH�³MXGLFLDO�VWDQGLQJ´�DSSOLHV��WKH�PHDVXUH�LV�PRUH�ULJRURXV�WKDQ�

³DGPLQLVWUDWLYH�VWDQGLQJ�´�DQG�5XOH����RI�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH�JRYHUQV�

LQWHUYHQWLRQ��

����7KHUH�DUH�WZR�W\SHV�RI�LQWHUYHQWLRQ�LQ�WKH�FLYLO�SURFHGXUH��WKDW�LV��LQWHUYHQWLRQ�DV�D�³ULJKW´�

DQG�³SHUPLVVLYH´�LQWHUYHQWLRQ�����

����3DWLHQW�3HWLWLRQHUV�UHVSHFWIXOO\�LQVLVW�WKDW�WKH\�VDWLVI\�WKLV�PRUH�ULJLG�VWDQGDUG�IRU�LQWHUYHQWLRQ�

LQ�ERWK�LWV�SURQJV��DV�³ULJKW´�RU�DV�D�³SHUPLVVLYH´�JUDQW��

����,QWHUYHQWLRQ�DV�RI�ULJKW��IRXQG�LQ�5XOH����D���SHUPLWV�DQ\RQH�WR�LQWHUYHQH�ZKR�³FODLPV�DQ�

LQWHUHVW�UHODWLQJ�WR�WKH�«WUDQVDFWLRQ�WKDW�LV�WKH�VXEMHFW�RI�WKH�DFWLRQ��DQG�LV�VR�VLWXDWHG�WKDW�

GLVSRVLQJ�RI�WKH�DFWLRQ�PD\�DV�D�SUDFWLFDO�PDWWHU�LPSDLU�RU�LPSHGH�WKH�PRYDQW¶V�DELOLW\�WR�

SURWHFW�LWV�>WKHLU@�LQWHUHVW��XQOHVV�H[LVWLQJ�SDUWLHV�DGHTXDWHO\�UHSUHVHQW�WKDW�LQWHUHVW�´�

����7KH�'($�KDV�XQLODWHUDOO\�FXW�RII�PHGLFLQH�WR�WKH�FKURQLF�SDLQ�SDWLHQWV�VHHNLQJ�WR�LQWHUYHQH��

DQG�PRVW�FHUWDLQO\�'($�GRHV�QRW�FRPH�FORVH�WR�³UHSUHVHQW>LQJ@´�WKH�SDWLHQWV¶�LQWHUHVW��

����1RU�GRHV�'U��%RFNRII�³DGHTXDWHO\´�UHSUHVHQW�WKH�SDWLHQWV¶�LQWHUHVW�LQ�DVVXULQJ�WR�WKHP�WKHLU�

ULJKW�WR�EH�WUHDWHG��UHVSRQGLQJ��DV�KH�DVVXUHGO\�LV��WR�WKH�LQVXIILFLHQW�IDFWXDO�EDVLV�WR�MXVWLI\�

WKH�LPPHGLDWH�VXVSHQVLRQ�RI�KLV�UHJLVWUDWLRQ��³,62´���LQGHHG�'U��%RFNRII¶V�FRXQVHO�KDV�

UHIXVHG�WR�GLVFXVV�WKH�SHQGLQJ�FDVH�ZLWK�'U��%RFNRII¶V�SDWLHQWV��UHSUHVHQWHG�E\�\RXUV�WUXO\��

����,Q�³SHUPLVVLYH�LQWHUYHQWLRQ�´�5XOH����E�����%���WKH�FRXUW�PD\�SHUPLW�DQ\RQH�WR�LQWHUYHQH�LI�

WKH�LQWHUYHQLQJ�SDUW\¶V�³FODLP�RU�GHIHQVH�«�VKDUHV�ZLWK�WKH�PDLQ�DFWLRQ�D�FRPPRQ�TXHVWLRQ�

RI�ODZ�RU�IDFW�´���

����&HUWDLQO\�ZH�KDYH�VDWLVILHG�WKDW�FRQGLWLRQ�LQ�WKLV�FDVH���7KH�VXEMHFW�PDWWHU�LV�ZKHWKHU�D�

SK\VLFLDQ�PD\�LVVXH�SUHVFULSWLRQV�IRU�FRQWUROOHG�VXEVWDQFHV���7KH�SDWLHQWV�GHSHQG�RQ�WKRVH�

SDOOLDWLYHV�WR�IXQFWLRQ���7KH�VWDWXWH�LV�FRQFHUQHG�ZLWK�GDQJHU�WR�WKH�SXEOLF���7KH�SXEOLF�LV�
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ϴ�
�

QDUURZO\�GUDZQ�KHUH�±�DQG�LQFOXGHV�'U��%RFNRII¶V�����SDWLHQWV�LQFOXGLQJ�WKRVH�QDPHG�DV�

SHWLWLRQHUV�KHUHLQ��

����7KH�FRPPRQ�TXHVWLRQ�RI�ODZ�DQG�IDFW�LV�WKH�DXWKRULW\�RI�'U��%RFNRII�WR�SUHVFULEH�SDLQ�

PHGLFDWLRQ�IRU�WKH�LQWHUYHQLQJ�FKURQLF�SDLQ�SDWLHQWV����

����7KH�SDWLHQWV�VHHN�WR�KDYH�WKH�VXVSHQVLRQ�RI�WKDW�DXWKRULW\�GLVVROYHG��WR�KDYH�WKLV�

DGPLQLVWUDWLYH�WULEXQDO�UHFRPPHQG�WR�WKH�$GPLQLVWUDWRU�WKDW�WKH�VXVSHQVLRQ�RI�WKH�

SK\VLFLDQ¶V�DXWKRULW\�LWVHOI�EH�VXVSHQGHG�RU�GLVVROYHG��

����:KHQ�H[HUFLVLQJ�LWV�GLVFUHWLRQ��DFFRUGLQJ�WR�5XOH����E������WKH�FRXUW�FRQVLGHUV�³ZKHWKHU�WKH�

LQWHUYHQWLRQ�ZLOO�XQGXO\�GHOD\�RU�SUHMXGLFH�WKH�DGMXGLFDWLRQ�RI�WKH�RULJLQDO�SDUWLHV¶�ULJKWV�´�

����*LYHQ�,QWHUYHQRUV¶�SRVWXUH�DV�FKURQLF�SDLQ�SDWLHQWV�VHHNLQJ�UHOLHI�LPPHGLDWHO\�OHVW�WKH\�

VXIIHU�PRUH��WKHUH�LV�QR�FRQFHUQ�WKDW�WKH�SDWLHQWV¶�LQWHUYHQWLRQ�ZLOO�VHHN�WR�GHOD\�WKHVH�

SURFHHGLQJV�ZKHQ�SHUPLWWHG�WR�LQWHUYHQH��

����,QWHUYHQRUV�VHHN�QR�GHOD\��LQ�HLWKHU�SURFHGXUDO�WHPSODWH��DGPLQLVWUDWLYH�RU�MXGLFLDO��VLQFH�WKH�

SDWLHQWV�VHHN�LPPHGLDWH�DFWLRQ��DV�LPPHGLDWH�DV�SRVVLEOH��WR�VXVSHQG�WKH�VXVSHQVLRQ��WR�

GLVVROYH�WKH�H[�SDUWH�RUGHU�DW�LVVXH��DQG�WR�UHVWRUH�WR�WKH�FKURQLF�SDLQ�SDWLHQWV�WKHLU�

PHGLFDWLRQ��WKHLU�ULJKW�WR�EH�WUHDWHG��

����%\�FRQWUDVW�ZLWK�WKH�&RXUW��'($�ZHLJKHG�LQ�RQ�WKLV�LVVXH��FRQFHGLQJ�WKDW�³,QWHUHVWHG�

SHUVRQV´�PD\�ULJKWO\�LQWHUYHQH��XQGHU���86&�6HFWLRQ�����E���

����'($�FRQFHGHV�WKDW�WKH�³GHILQLWLRQ´�RI�DQ�³LQWHUHVWHG�SDUW\´�LV�³EURDG�´�FLWLQJ�DSSURYLQJO\�

RXU�FDVH�FLWDWLRQ��Animal Legal Defense Fund, Inc. v. Vilsack������)��6XSS���G���������'&�

�������

����7KH�JRYHUQPHQW�LQVLVWHG��KRZHYHU��WKDW�IRU�WKLV�&RXUW�WR�FRQVLGHU�WKHVH�³LQWHUHVWHG�SHUVRQV�´�

HQWLUHO\�FRPSRVHG�RI�FKURQLF�SDLQ�SDWLHQWV�DW�GHPRQVWUDEO\�JUDYH�ULVN��IDFLQJ�XQUHPLWWLQJ�
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ϵ�
�

SDLQ�DQG�VXIIHULQJ��LOO�KHDOWK�DQG�SRVVLEOH�VXLFLGH��EHFDXVH�RI�'($¶V�LPSURYLGHQWO\�LVVXHG�

VXPPDU\�RUGHU��LV�³LQFRQYHQLHQW�´�VR�VD\V�'($��WR�³WKH�RUGHUO\�FRQGXFW�RI�SXEOLF�EXVLQHVV�´�

D�JRVVDPHU�WKLQ�DQG�KDFNQH\HG�REMHFWLRQ�PDGH�LQ�WKH�SDVW�EXW�ORQJ�GLVIDYRUHG�E\�YDULRXV�

FRXUWV�LQFOXGLQJ�WKH�GLVFXVVLRQ�LQ�WKH�Animal League Defense Fund case��supra��DQG��WKH�

,56�3HQVLRQ�FDVH�FLWHG�E\�'($�DV�LWV�DXWKRULW\��

����7KH�'($�FODLPV��LQ�VRPHZKDW�RI�D�UKHWRULFDO�SLURXHWWH��WKHLU�FRQFHUQ�LV�IRU�³WKH�SXEOLF�

LQWHUHVW´��WKLV�UHIHUHQFH�LV�IRXQG�LQ�WKH��VW�IXOO�JUDSK�RI�'($¶V�³2UGHU�WR�6KRZ�&DXVH�DQG�

,PPHGLDWH�6XVSHQVLRQ�RI�5HJLVWUDWLRQ�´���RYHUORRNLQJ��SDUGRQ�WKH�UHSHWLWLRQ��WKH�SODLQ�IDFW�

WKDW�WKH�RQO\�³SXEOLF´�SRVVLEO\�DIIHFWHG�E\�'($¶V�VXPPDU\�RUGHU�LV�D�VXEVHW�RI�WKH�SXEOLF��

WKDW�LV��'U��%RFNRII¶V�����SDWLHQWV��DQG�QR�RQH�HOVH���

����,Q�RWKHU�ZRUGV��'($�VHHNV�WR�UHGUHVV�DQ�³LPPLQHQW´�GDQJHU�WKDW�'($�FUHDWHG��H[FOXVLYH�WR�

WKH�3DLQ�3DWLHQW�3HWLWLRQHUV��

,,,��7+(�$'0,1,675$7,9(�&2857�0,6$335(+(1'('�7+(�6758&785(�

$1'�385326(�2)�7+(�&6$�

����7KH�$GPLQLVWUDWLYH�&RXUW�IDLOHG�WR�DSSUHFLDWH�WKDW�WKH�&RQWUROOHG�6XEVWDQFH�$FW��&6$��

FRQWHPSODWHV�QRW�MXVW�WKH�SURVHFXWLRQ�RI�WKRVH�ZKR�DEXVH�FRQWUROOHG�VXEVWDQFHV��DQG�,�KDYH�

SURVHFXWHG�VXFK�FDVHV�DJDLQVW�RUJDQL]HG�FULPH��EXW�WKDW�VDPH�VWDWXWH�SURYLGHV��PRUH�

LPSRUWDQWO\��DQG�WKLV�LV�WKH�FULWLFDOO\�LPSRUWDQW�DVSHFW�RI�WKH�VWDWXWH��IRU�WKH�SHUPLVVLEOH�XVH�RI�

FRQWUROOHG�VXEVWDQFHV�WR�UHGUHVV�D�SDWLHQW¶V�LOOQHVV�DQG�FKURQLF�SDLQ��

����7KLV�&RXUW¶V�IDLOXUH�WR�DSSUHFLDWH�WKDW�WKH�ZURQJIXO�VXVSHQVLRQ�RI�WKH�SK\VLFLDQ¶V�DXWKRULW\�WR�

SUHVFULEH�LV�WKH�LPSHUPLVVLEOH�DQG�XQODZIXO�DEDQGRQPHQW�RI�D�SDWLHQW��FXWWLQJ�D�SDWLHQW�ORRVH�

ZLWKRXW�SURYLGLQJ�IRU�KLV�RU�KHU�FRQWLQXLQJ�PHGLFDO�FDUH��
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ϭϬ�
�

����7KLV�&RXUW¶V�IDLOXUH�WR�DSSUHFLDWH�WKDW�WKH�'($�UHJLPHQ��ZKHQ�VXVSHQGLQJ�D�SK\VLFLDQ¶V�

OLFHQVH��VLPXOWDQHRXVO\�FDVWV�RXW�SDWLHQWV�WR�IHQG�IRU�WKHPVHOYHV��LW�LV�DQ�RSHQ�VHFUHW�

GLVFXVVHG�TXLWH�ZLGHO\�WKDW�ZKHQ�WKH�'($�VXVSHQGV�WKH�SK\VLFLDQ¶V�DXWKRULW\�WR�SUHVFULEH�

WUHDWPHQW��WKH�GHIDPDWRU\�EUDQG�FKLOOV�DOPRVW�DOO�RWKHU�SK\VLFLDQV�IURP�WDNLQJ�RQ�WKHVH�

SDWLHQWV��WR�FDUH�IRU�WKHP��IRU�IHDU�WKDW�WKH�'($�ZLOO�WKHQ�³IRFXV´�LPSHUPLVVLEO\�RQ�WKRVH�

³*RRG�6DPDULWDQ´�SK\VLFLDQV��

,9��'($�&21'8&7('�$�*(1(5$/�6($5&+�2)�'5��%2&.2))¶V�35$&7,&(�

025(�7+$1�$�<($5�$*2�±�DGPLWWLQJ��LQ�WKH�ILOLQJV��WKDW�'($�GLGQ¶W�KDYH�

HYLGHQFH�WKDW�'U��%RFNRII�ZDV�ZULWLQJ�XQDXWKRUL]HG�VFULSWV��

����7KH�$GPLQLVWUDWLYH�&RXUW�IDLOHG�WR�DSSUHFLDWH�WKDW�WKH�JHQHUDO�VHDUFK�ZDUUDQW�VHUYHG�RQ�WKH�

SK\VLFLDQ�PRUH�WKDQ�D�\HDU�DJR��LUUHVSHFWLYH�RI�WKH�FRXUW¶V�UHIXVDO�WR�FRQVLGHU�ZKHWKHU�WKLV�

ZDV�DQ�LPSHUPLVVLEOH�JHQHUDO�ZDUUDQW��FRQWDLQV�VWULNLQJ�DGPLVVLRQV�E\�WKH�'($��

����7KH�'($�EHOLHYHG�WKHUH�ZHUH�SDWLHQWV�LQ�WKH�SK\VLFLDQ¶V�PHGLFDOO\�SUDFWLFH�WKDW�ZHUH�

SURSHUO\�WUHDWHG�EXW�WKH�'($�FRXOGQ¶W�VD\�ZKR�WKRVH�SDWLHQWV�ZHUH��

����,Q�WKH�ZDUUDQW��-XVWLFH¶V�'($�VDLG��³LQ�DQ�DEXQGDQFH�RI�FDXWLRQ��WKH�IROORZLQJ�SURFHGXUHV�

ZLOO�EH�IROORZHG�LQ�RUGHU�WR�PLQLPL]H�GLVUXSWLRQ�WR�WKH�OHJLWLPDWH�PHGLFDO�QHHGV�RI�ODZIXOO\�

WUHDWHG�SDWLHQWV��LI�DQ\���XQGHUVFRULQJ�VXSSOLHG��´��6HDUFK�:DUUDQW��([������$WWDFKPHQW�%��,,,��

3DU�����DW�SJ��L[��

����7KLV�LV�TXLWH�VWDUWOLQJ���,W�DGPLWV�WKDW�'($�KDV�UHDVRQ�WR�EHOLHYH�WKDW�SDWLHQWV�KDYH�EHHQ�

³ODZIXOO\�WUHDWHG´�EXW�GRHVQ¶W�NQRZ�ZKR�WKH\�DUH�±�DQG�'($�VHHNV�WR�UHDVVXUHV�XV�WKDW�LW�ZLOO�

³PLQLPL]H�GLVUXSWLRQ�´�PHDQLQJ�ZKDW"��QRW�OHDYLQJ�SDLQ�SDWLHQWV�WR�VXIIHU�XQUHPLWWLQJ�SDLQ�

WKDW�PD\�OHDG�WR�VXLFLGH����
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ϭϭ�
�

����:KDW�GRHV�'($�PHDQ�E\�³PLQLPL]H�´�LV�LW�WKDW�VRPH�SDWLHQWV�ZLWK�OHJLWLPDWH�QHHGV��PD\�EH�

GHQLHG�WKH�VXUFHDVH�IURP�WKHLU�SDLQ��RU�PD\�WKH\�DOVR�EH�RYHUORRNHG��EHFDXVH�ZH�DUH�RQO\�

³PLQLPL]LQJ´"�

����7KH�JLVW�RI�WKH�'($¶V�³SURFHGXUHV´�WR�DYRLG�³GLVUXSWLRQ´�ZDV�WR�UHWXUQ�WKH�SDWLHQW�ILOH�³RI�

DQ\�SDWLHQWV�ZKR�PD\�DSSHDU�WR�EH�ODZIXOO\�WUHDWHG�E\�>'DYLG@�%2&.2))�>0�'�@´�DQG�WR�

³SURYLGH�WR�WKH�SDWLHQW�PDNLQJ�WKH�UHTXHVW�>IRU�KLV�RU�KHU�ILOH@�D�FRS\�RI�DQ\�PHGLFDO�

LQIRUPDWLRQ�>WKH�JRYHUQPHQW@�KDV�UHJDUGLQJ�WKH�SDWLHQW�ZLWKLQ�ILYH�GD\V��H[FOXGLQJ�ZHHNHQGV�

DQG�KROLGD\V��RI�UHFHLYLQJ�WKH�UHTXHVW�´���7KLV�LV�D�UHIHUHQFH�WR�WKH�6HDUFK�:DUUDQW��

$WWDFKPHQW�%��,,,��3DU�����DW�SJ��L[�±�[���

����2Q�WKH�'HSDUWPHQW¶V�UHWXUQ�RQ�WKH�VHDUFK�ZDUUDQW��LQ�LWV�LQYHQWRU\�RI�WKH�SDWLHQW�ILOHV�VHL]HG�

GXULQJ�WKH�VHDUFK��WKH\�LGHQWLILHG�����SDWLHQW�ILOHV��

����$IWHU�WKH�VHDUFK��ZLWKRXW�DQ\�SDWLHQW¶V�UHTXHVW��HQWLUHO\�RQ�LWV�RZQ��WKH�'($�UHWXUQHG�GLJLWDO�

FRSLHV�RI�WKH�ILOHV�RI�DERXW�����SDWLHQWV����

����$V�TXRWHG�DERYH��-XVWLFH�VDLG�LW�ZRXOG�RQO\�UHWXUQ�SDWLHQW�ILOHV�LI�WKH�SDWLHQW�KDG�EHHQ�

³ODZIXOO\�WUHDWHG�´���

����7KH�UHPDLQGHU�RI�WKH����RU�VR�SDWLHQW�ILOHV�IURP�WKH�VHDUFK�ZHUH�VXSSOLHG�XSRQ�D�UHTXHVW�E\�

'U��%RFNRII¶V�FRXQVHO��QRW�WKH�XQGHUVLJQHG���VHHPLQJO\�DIILUPLQJ�WKDW�WKRVH�SDWLHQWV�ZHUH�

DOVR�³ODZIXOO\�WUHDWHG�´���

9�� 7+(�&2857¶6�1(:�0$7+���/(66�,6�025(��$1'�025(�,6�/(66�

����7KH�$GPLQLVWUDWLYH�&RXUW�DGPLWWHG�WKDW�WKHUH�ZDV�D�VPDOO�VDPSOH�RI�DOOHJHG�LQDSW�

SUHVFULSWLRQV�WR�ILYH�SDWLHQWV��ZLWKRXW�DQ\�HYLGHQFH�RI�LQWHQW�WR�LVVXH�XQDXWKRUL]HG�

SUHVFULSWLRQV�WR�DQ\�RQH�RI�WKHVH�ILYH�SDWLHQWV��
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ϭϮ�
�

����,Q�WKH�UHFHQW�6XSUHPH�&RXUW�GHFLVLRQ��Ziulu Ruan v. United States������6�&W��������-XQH�����

�������DOO�MXVWLFHV�FRQFXUULQJ�������-XVWLFH�%UH\HU�GHOLYHUHG�WKH�RSLQLRQ��VWDWLQJ��WKDW�LW¶V�QRW�

HQRXJK�WR�VD\�WKDW�³D�SUHVFULSWLRQ�ZDV�QRW�DXWKRUL]HG�´�UDWKHU��WKH�*RYHUQPHQW�PXVW�LQVWHDG�

³SURYH�WKDW�WKH�GRFWRU�NQHZ�RU�LQWHQGHG�WKDW�WKH�SUHVFULSWLRQ�ZDV�XQDXWKRUL]HG�´��0RUH�WKDQ�

WKDW��WKH�&RXUW�FULWLFL]HG�WKH�IDFW�WKDW��DW�WKH�WLPH�RI�WKH�Ruan�GHFLVLRQ��WKDW�³WKH�UHJXODWRU\�

ODQJXDJH�GHILQLQJ�DQ�DXWKRUL]HG�SUHVFULSWLRQ�LV��ZH�>WKH�&RXUW@�KDYH�VDLG��µDPELJXRXV�¶�

ZULWWHQ�LQ�µJHQHUDOLW>LHV@��VXVFHSWLEOH�WR�PRUH�SUHFLVH�GHILQLWLRQ�DQG�RSHQ�WR�YDU\LQJ�

FRQVWUXFWLRQV��XQGHUVFRULQJ�DGGHG��´�FLWLQJ�Gonzales v. Oregon������86�������������������

1RU�KDV�'($�\HW�FXUHG�LWV�SUHIHUHQFH�IRU�³DPELJXLW\�´���

����7KH�PDWK�LV�VLPSOH����RXW�RI�����SDWLHQWV�LV������ 7KH�GLIILFXOW\�LQ�PDNLQJ�DQ�LQIHUHQFH�IURP�

WKLV�VDPSOH�VL]H�RI�����SDWLHQWV�LV�WKDW�WKH�SRSXODWLRQ�VL]H�������LV�OLPLWHG���$Q�RQOLQH�DSS�

�KWWSV���ZZZ�FDOFXODWRU�QHW�VDPSOH�VL]H�FDOFXODWRU�KWPO���VXJJHVWV�D�VDPSOH�VL]H�RI�����LV�

QHFHVVDU\�WR�KDYH�D�����FRQILGHQFH�OHYHO�ZKHQ�GUDZLQJ�LQIHUHQFHV�DERXW�D�ILQLWH�SRSXODWLRQ�

DV�VPDOO�DV�����SDWLHQWV���

�

����7KH�IRUPXOD�IRU�ILQLWH�SRSXODWLRQV�PDNHV�LW�FOHDU�E\�UHIHUHQFH�WR�LWV�WHUPV�KRZ�LPSRUWDQW�³1´�

��WKH�SRSXODWLRQ�VL]H���LV�WR�WKH�FDOFXODWLRQ�RI�FRQILGHQFH�OHYHOV�DQG�PDUJLQV�RI�HUURU��VHH�

EHORZ���
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ϭϯ�
�

�

����:H�UHVSHFWIXOO\�VXJJHVWHG�WKDW�\RX�FDQ¶W�GUDZ�PXFK�RI�D�FRQFOXVLRQ�IURP���SDWLHQW�ILOHV�HYHQ�

LI�WKH\�ZHUH�LQDSSURSULDWH�LQ�DQ\�ZD\�±�DQG�ZH�LQVLVW�WKDW�WKH�SUHVFULSWLRQV�UHIHUHQFHG�IRU�

WKHVH�ILYH�SDWLHQWV�ZDV�QRW�LQDSSURUSULDWH���

����7KH�$GPLQLVWUDWLYH�&RXUW�VWDWHG�LW�JLYHV�QR�PLQG�WR�WKH�FRQWUDU\�HYLGHQWLDO�KHIW�HYHQ�ZKHQ�

WKRXVDQGV�RI�RWKHU�SDWLHQWV�ZHUH�SURSHUO\�WUHDWHG��ILYH�VXVSHFW�SDWLHQWV��DFFRUGLQJ�WR�WKLV�

FRXUW��DUH�D�IDLU�VDPSOH��EHOLHYLQJ�LW�GRHVQ¶W�PDNH�LW�VR���7KLV�DUJXPHQW�LV�PDGH�LQ�WKH�ILQDO�

RUGHU��DW�S�����IQ�������

9,��3$7,(176�+$9(�127+,1*�72�$''�±�VR�VD\V�WKH�FRXUW���%(&$86(�7+(�

%86,1(66�2)�7+(�'($�+($5,1*�21/<�,192/9(6�3523(57<�

5,*+76��

����7KLV�&RXUW�GLVDYRZV�WKH�QRWLRQ�WKDW�WKH�SDWLHQWV�KDYH�DQ\�ULJKW�WR�WUHDWPHQW��GLVUHJDUGLQJ�

WKHLU�GLVDELOLWLHV��WKDW�WKH\�PDQDJHG�TXLWH�ZHOO��XQWLO�WKH�'($�VXVSHQGHG�WKHLU�FDUH�DQG�

WUHDWPHQW���,Q�WKH�$GPLQLVWUDWLYH�&RXUW¶V�YLHZ��SDWLHQWV�DUH�PHUHO\FROODWHUDO�GDPDJH�WR�WKH�

³SURSHUW\�LQWHUHVW´�DW�VWDNH�LQ�WKH�SHQGLQJ�'($�+HDULQJ�RQ�WKLV�SK\VLFLDQ¶V�VXVSHQGHG�

DXWKRULW\�WR�SUHVFULEH�SDLQ�PHGLFDWLRQ����

9,,�� �'($�)25&(6�7+(�81/$:)8/�$%$1'210(17�2)�3$7,(176�

����'($�LQWHUIHUHG�LQ�FRQWUDFWV�EHWZHHQ�����SDWLHQWV�DQG�WKHLU�SK\VLFLDQ�LQ�WKH�FDVH�RI�HYHU\�RQH�

RI�RXU�LQWHUYHQLQJ�SDWLHQWV��DQG�HYHU\�RWKHU�RQH�RI�'U��%RFNRII¶V�����SDWLHQWV���
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ϭϰ�
�

����8QGHU�9LUJLQLD�ODZ��ZKHUH�WKH�$GPLQLVWUDWLYH�/DZ�&RXUW�VLWV��DQG�&DOLIRUQLD�ODZ��ZKHUH�'U��

5RFNRII�PDNHV�KLV�SUDFWLFH��D�GRFWRU�PD\�QRW�DEDQGRQ�D�SDWLHQW��LW�LV�XQODZIXO��

����7R�SURYH�DEDQGRQPHQW��LW�PXVW�RFFXU�ZKHQ�WKH�SDWLHQW�QHHGV�PHGLFDO�DWWHQWLRQ��WKDW�LV��DW�D�

FULWLFDO�VWDJH�RI�WKH�WUHDWPHQW��

����7KDW�LV�H[DFWO\�ZKDW�'($�IRUFHG�LQ�WKLV�FDVH���$EDQGRQPHQWW�PXVW�WDNH�HIIHFW�VR�DEUXSWO\�

WKDW�WKH�SDWLHQW�KDV�OLWWOH�RU�QR�WLPH�RU�UHVRXUFHV�WR�ILQG�D�VXLWDEOH�UHSODFHPHQW��

����$V�D�JHQHUDO�SURSRVLWLRQ��³D�SK\VLFLDQ�ZKR�DEDQGRQV�D�SDWLHQW�PD\�GR�VR�µRQO\������DIWHU�GXH�

QRWLFH��DQG�DQ�DPSOH�RSSRUWXQLW\�DIIRUGHG�WR�VHFXUH�WKH�SUHVHQFH�RI�RWKHU�PHGLFDO�

DWWHQGDQFH�¶� Payton v. Weaver�����&DO�$SS��G��������>����&DO�5SWU�����@���������Compare 

&DOLIRUQLD�&RGH�$QQRWDWHG��$UWLFOH���(QIRUFHPHQW��6HFWLRQ������N��

����,Q�&DOLIRUQLD��ZKHQ�WHUPLQDWLQJ�WKH�UHODWLRQVKLS��WKHUH�PXVW�EH�QRWLFH�DQG�WKHUH�PXVW�EH�WLPH�

WR�FRQWLQXH�WUHDWPHQW�VR�DV�WR�SURYLGH�WLPH�WR�DVVXUH�FRPSHWHQW�PHGLFDO�FDUH�WR�IROORZ��

����'($�IRUFHG�WKH�DEDQGRQPHQW�RI�WKHVH�����SDWLHQWV�VXGGHQO\��DEUXSWO\��DQG�ZLWKRXW�

SURYLGLQJ�IRU�FRPSHWHQW�PHGLFDO�FDUH�XQGHU�WKH�ODZ��LQGHHG�E\�GHQ\LQJ�WKH�SDWLHQWV�WKH�

FRPSHWHQW�PHGLFDO�FDUH�WKH\�ZHUH�UHFHLYLQJ��

027,21�72�67$<�'($�$'0,1�352&((',1*�

:(�6((.�72�67$<�7+(�7+(�$'0,1,675$7,9(�352&((',1*��6(7�72�

352&(('�21����������62�7+$7�3$7,(17�3(7,7,21(56�0$<�3$57,&,3$7(�

����2Q�LQIRUPDWLRQ�DQG�EHOLHI��WKH�$GPLQLVWUDWLYH�&RXUW�KDV�VHW�WKLV�PDWWHU�IRU�WULDO�DQG�KHDULQJ��

FRPPHQFLQJ�RQ������������DQG�DGGLWLRQDO�GDWHV�IROORZLQJ��

����:H�VHHN�WR�SDUWLFLSDWH�LQ�WKRVH�SURFHHGLQJV�EXW�SUHVHQWO\��WKH�'($�$GPLQLVWUDWLYH�&RXUW�KDV�

LVVXHG�D�ILQDO�RUGHU�GHQ\LQJ�WKDW�SDUWLFLSDWLRQ���6HH�([KLELWV���DQG����
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����$FFRUGLQJO\��ZH�VHHN�WR�KDYH�WKLV�&RXUW�JUDQW�D�VWD\�RI�WKH�SHQGLQJ�DGPLQLVWUDWLYH�KHDULQJ�

XQWLO�ZH�KDYH�D�GHFLVLRQ�IURP�WKLV�&LUFXLW�&RXUW�DV�LW�LV�RXU�KRSH�WKDW�ZH�ZLOO�EH�SHUPLWWHG�WR�

LQWHUYHQH��

����:H�DUH�SUHSDUHG�WR�H[SHGLWH�WKHVH�SURFHHGLQJV�LQ�DQ\�ZD\�WKDW�PDNHV�VHQVH�WR�WKH�&RXUW��

����:H�DVNHG�WKH�DGPLQLVWUDWLYH�WULEXQDO�IRU�D�VWD\�WR�SHUPLW�3DWLHQWV�,QWHUYHQRUV�WR�ILOH�DQ�

HPHUJHQF\�SHWLWLRQ�IRU�UHYLHZ�DQG�RU�DSSHDO�LQ�WKH�'&�&LUFXLW�&RXUW��

����:H�KDYH�QRW�\HW�KDG�D�UHVSRQVH�IURP�WKH�FRXUW���:H�SUHVXPHG�WKH�DSSOLFDWLRQ�EHIRUH�WKH�

$GPLQLVWUDWLYH�&RXUW�ZDV�D�IXWLOH�H[HUFLVH��

:+(5()25(��EDVHG�RQ�WKLV�SHWLWLRQ�WR�UHYLHZ�DQG�WR�VWD\�WKH�DGPLQLVWUDWLYH�

SURFHHGLQJV��WKH�FKURQLF�3DLQW�3HWLWLRQHUV�UHVSHFWIXOO\�DVN�WKLV�FRXUW�WR�VWD\�WKH�

SURFHHGLQJV�ZKLOH�FRQVLGHULQJ�RXU�UHTXHVW�WR�,QWHUYHQH��DQG�VXFK�RWKHU�UHOLHI�DV�WKLV�&RXUW�

GHHPV�ILW�DQG�MXVW��

�

-RKQ�3��)ODQQHU\��,,��(VT���96%�1R���������
Counsel for Petitioners 
&$03%(//�)/$11(5<�
�����9LOODJH�0DUNHW�%OYG��6XLWH�����
/HHVEXUJ��9$�������
7HOHSKRQH����������������
)DFVLPLOH�����������������
H�PDLO����������MRQIODQ#DRO�FRP�
:HE�«««ZZZ�&DPSEHOO)ODQQHU\�FRP 
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EXHIBIT 

I I 
UNITED STATES DEPARTMENT OF JUSTICE 

Drug Enforcement Administration 

In the Matter of 
Docket No. 23-5 

David Bockoff, M . D. 

) 
) 
) 
) 
) EMERGENCY MOTION TO INTERVENE 

Prospective Intervenors Did Not Receive this Court's Order 

COMES OW, the chronic pain patients, the Intervenors, by undersigned counsel, John 

P. Flannery, II , to note that this Court's Order of December 2, 2022 was not received. and was 

brought to our attention only thi evening by other coun el (we've have reviewed past e-mail, 

trash, and spam and did not find the notice); plainly, some aspect of our filing today would have 

been stated differently; and we have received other material from the court, but not this order; in 

any case we request that this court grant us an opportunity to seek rehearing on this Court's 

Order of December 2"d, and to consider the pertinent aspects of our filing earlier today. 

WHEREFORE, based on the pleadings to date, and this submission. and the past 

pleadings and exhibits incorporated by reference, the Patient Intervenors. by undersigned 

counsel , ask this AdministratiYe Tribunal to permit the patients, by counsel , to submit a 

request to reconsider this Court's Order of December 2"d. 2022, to consider our filing 

earlier today, and to seek such other relief as this Court deems fit and just. 

Respectfully submitted, 
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John P. Flannery, II , Esq., 
VSB No. 22742 
CAMPBELL FLANNERY 
38469 Triticum Lane 
Lovettsville VA 20180 

(Pandemic Home Office) 

Telephone: 202-365-5060 
Facsimile: 540-822-3975 
e-mail: I I l l) 
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CERTIFICATE OF SERVICE 

I hereby certify that sen · ice of a true copy of the foregoing has been made 
in accordance with the terms of the Administrative Tribunal. relying on the 
addresses. for the Clerk and DEA, set forth in 21 CFR sections 1316.45 and 
1321.01 , serving the following in the manner, bye-mails, a follows: 

TYPE OF SERVICE -

To the ''Hearing Clerk'" 

To DEA Counsel 

To Dr. Bockoffs Counsel 

e-mail-

\nnc.M.l ntt.:r u lk.t.go\ 
I ( I I >I \ 11 dl".l Uo\ 

Hearing Clerk 
Office of Administrative Law Judges 
DEA 
8 70 I Morrissette Drive 
Springfield, VA 22152 
(21 CFR Section 1316.45) 

I '- I Ilion a 
Vanea A. Morrell, 
Attorney for the Government 
Office of Chief Counsel 
Diversion and Regulatory Litigation Section 
8701 MoiTissette Drive 
Springfield VA 22152 

\ l \.llnl 

Mark Bartlett, Esq. 
Davis Wright Tremaine LLP 
920 Fifth Ave. Suite 3300 
Seattle WA 98104-
206-757-8298 

,, 
Alexander F. Porter, Esq. 
Davis Wright Tremaine LLP 
920 FiHh Ave. Suite 3300 

eattle W A 981 04-

3 
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DATE OF SERVICE -

ITEM SERVED 

December 21 , 2022 

Prospective Intervenors Did Not Receive this 

Court's Order 

4 

USCA Case #23-1007      Document #1981279            Filed: 01/12/2023      Page 19 of 39



MOTION TO RENEW REQUEST TO INTERVENE 

Unaware that the Court had written an order twenty clays 
earlier, on December 2, 2022. but had not forwarded a 
copy of the order to Patient Intervenor or their counsel 
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UNITED STATES DEPARTMENT OF JUSTICE 

In the Matter of 

David Bockoff, M. D. 

Drug Enforcement Administration 

) 
) 
) 
) 
) 

Docket No. 23-5 

EMERGENCY MOTION TO INTERVENE 

RENEWED MOTION 

TO STAY THE SUSPENSION ORDER 

COMES NOW, the chronic pain patients, the Intervenors, by undersigned counsel, John 

P. Flannery, II, to renew their (I) motion to intervene, and (2) motion to suspend the suspension 

order barring prescriptions by Dr. Bockoff; we renew these motions because neither motion has 

been addressed by this Court since argument closed on or about November 30, 2022 and because 

the chronic pain patients continue to suffer: 

COMES NOW FURTHER, the Intervenors to confirm it i. absolutely true, that there i 

no respite, that they do continue to suffer unrelenting pain, illness, despair and even death 

including the death of another patient; 

COMES NOW FURTHER the intervenor to press upon this Court to inspect the thin 

gruel that is the basis of the DEA · s inapt suspension order; 240 patients were forcibly abandoned 

instantaneously by DEA in violation of ethica l medical standards and statute, by the brute force 

of the government, and DEA · s summary action was unsupported by the simple fact of the matter, 

namely, (a) DEA · s confession a year ago that some of Dr. Bock off s patients were or may have 

1 
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been "lawfully treated,'' ' (b) DEA's alleged record keeping errors that are quite convincingly 

contradicted by the actual contents of the patient files,2 (c) the DEA's five selected patients 

received sound prescriptions. and the notes in their medical files bear this out,3 and (d) DEA 

focused only on 5 out of240 (2%) patients a statistically insignificant sample defying any 

reasonable person to infer anything from such a small grouping;4 

COMES NOW FURTHER the Intervenors to underscore the fact, aggravated by the 

forced abandonment, that the e patients, denied pain medication, live with an imprinted scarlet 

letter in each oftheir medical files, ever since the suspension order took effect prompting any 

possible referent physicians to refuse to treat patients, abandoned on the say so of the DEA; in 

other word . there's no room at the inn for these pain patients, as this suspension order has 

chilled other pain physicians for fear the DEA wil l turn their offices up ide down. 

In support of this motion. Intervenors state further as follows: 

I. While Intervenors have filed their motion to intervene. and responded to the DEA 's 

opposition. this Court has. by its silence, fai led to respond ince on or about ovember 30, 

2022 when we filed our opposition to the DEA argument. 

2. After DEA served its general search warrant on Dr. Bockoff a year ago, it returned all the 

patient files it seized, and, on information and belief, had no additional information about any 

of the pain patients in the year that followed this constitutionally impermissible search. 

3. Indeed. DEA had to request co pie of the patient fi les of the five patients by subpoena. 

1 ee Intervenors Emergency Motion. datt:d 'ovember 22, 2022. di cussing the search warrant. at par . 35 er seq. 

l I d .. at pars 49-74. discussing the 5 patients relied upon by DEA. 

' ld .. at pars. 64 b, c, e, 65, 69, 70, 71. and 72, discussing the medication prescribed and the rationale. 

4 ld., at pars. 5-6, 35-47, 53-63, et seq, discussing the statistically insignificant examples of patients who DEA claims 
were wrongly prescribed when the contrary is manifest. 

2 
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4. DATA SHOULD MATTER- From the outset, we have cited this small sample that DEA has 

relied on to question Dr. Bockoffs intent to issue only authorized prescriptions, and to deny 

treatment, and abandon those patients. 

5. The math is simple. 5 out of240 patients is 2 %. The difficulty in making an inference from 

this sample size of 240 patients is that the population size (240) is limited. An online app 

( 

necessary to have a 95% confidence level when drawing inferences about a finite population 

as small as 240 patients. 

Sample Size Calculator 
Fll\d Out The S.tmpta Site 

6. The formula for finite populations makes it clear by reference to its terms how important ·'N'' 

-the population size- is to the calculation of confidence levels and margins of error. 

lllt'l• • ftlflll 111111 

I I l p I X \ , . Jl '/. J( \ I \ 

7. The Hon. DEA Administrator Anne Milgram has insisted on an approach to criminal justice 

that is based on smart data, analytics and technology. In an article title ... Moneyballing 

Criminal Justice, .. The Atlantic (June 30, 20 12), said that, '·[M]ost jurisdictions do not collect 

3 
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or analyze the data necessary to know whether these [criminal justice] decisions are being 

made in a way that accomplishes the most important goals of the criminal justice system: 

increa ed public safety, decreased recidivism. reduced cost, and the fa ir efficient 

administration ofjustice." 

8. We respectfully suggest that you can' t draw much of a conclusion from 5 patient files even if 

they were inappropriate in any way -and we insist that the prescriptions referenced for these 

5 patients were proper. So much for "data driven .. law enforcement. See Anne Milgram: 

Ho-w Can Smarter Statistics Help Us Fight Crime? Ted Radio Hour. January 26, 2018 (pan 5 

of the TED Radio House Episode - Can we Trust the Numbers?) 

9. THE GOVER MENT's UNLAWFUL CONDUCT MATTERS. Among the most 

concerning misconduct of DEA is that DEA suspended Dr. Bockoffs authority to prescribe 

pain medication without cause, without providing sufficient notice to the patients, or 

providing for sufficient medical treatment when denying prescriptions by Dr. Bockoff, and 

shifted the burden of persuasion to Dr. Bockoffto prove his intent was honest and innocent 

and in the best interest of the patients that DEA abandoned, when DEA had questionable 

evidence to the contrary. 

J 0. DEA interfered in contracts between 240 patients and their physician. 

11 . In the case of every one of our intervening patients, and '"'e believe. every other one of Dr. 

Bockoff's patients. it is unlawful to abandon a patient. 

12. Under Virginia law, where this Court sits, and California law, where Dr. Rockoff makes his 

practice, a doctor may not abandon a patient; it is unlawful. 

13. Patient abandonment i., a form of medica l ma lpractice that ... ''hen a ph) .,ician 

tenninatrs the doctor-patient n.: lation::.hip "ithoul notice or H rca onoble excuse. 

4 
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and Is to provide the patient '' ith nn orportunit) to find n qual i tied replacement care 

pro\ iJer. 

14. To prove abandonment, it must occur when the patient needs medical attention, that is. at a 

critical stage of the treatment. 

15. That is exactly what DEA forced in this case. 

16. It must take effect so abruptly that the patient has little or no time or resources to find a 

suitable replacement. 

17. Certainly, that's thi s case. 

18. As a general proposition, ··a physician who abandons a patient may do o ·only ... after due 

notice. and an ample opportunity afforded to secure the presence of other medical 

attendance. ' Payton v. Wea,·er, 131 Cai.App.3d 38. 45 l182 Cai.Rptr. 225]( 1982).) Compare 

California Code Annotated. Article 4 Enforcement. Section 4955 k. 

19. Jn California, when terminating the relationship, there must be notice and there must be time 

to continue treatment so as to provide time to assure competent medical care to follow. 

20. DEA forced the abandonment or these 240 patients without providing for competent medical 

care under the law. indeed by denying the patients the competent medical care they were 

receiving. 

21. In our case Dr. Bockoff did not abandon his patients. 

22. But DEA did. 

23. The DEA interfered and forced abandonment by its ill considered suppression order. 

24. Virginia 's code disfavors abandonment in the same manner: at 18 VAC85-20-28 

(B)(2)(covering the Board of Medicine); stating in relevant pa11: "Except a provided under 

Section 54.1-2962.2 ofthe Code of Virginia, a practitioner shall not terminate the 

5 
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-

relationship or make his services unavailable without documented notice to the patient that 

allows for a reasonable time to obtain the services of another practitioner ... 

25. Every other state has case law and/or statutory authority disfavoring abandonment of a 

patient in the manner forced by DEA- apparently, as a matter of course. 

26. DEA's CHILLING EFFECT- has made it virtually impossible to '"obtain the services of 

another practitioner" and there's the rub; DEA has issued its stamp of disapproval and no 

other physician is going to ask the questions we are ask ing in these proceedings because of 

the risk alone of being tarred by that assoc iation with a DEA matter, notwithstanding the 

merits. 

WHEREFORE, based on the pleadings to date, and this submission, and the past 

pleadings and exhibits incorporated by reference, the Patient Intervenors, by undersigned 

counsel, ask this Administrative Tribunal to permit the patients to intervene and to 

suspend the suspension order denying them medical treatment. and we seek such other 

relief as thi Court deems fit and just. 

6 

Respectfully submitted. 

John P. Flannery, II, Esq .. 
VSB No. 22742 
CAMPBELL FLANNER 
38469 Triticum Lane 
Lovettsville. VA 20180 

(Pandemic Home Office) 

Telt:phone: 202-365-5060 
Facsimile: 540-822-3975 
e-mail: lt 1 1 , ,1 • um 
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CERTIFICATE OF SERVICE 

I hereby certify that service of a true copy of the foregoing has been made 
in accordance with the terms of the Administrative Tribunal, relying on the 
addres es, for the Clerk and DEA, set forth in 21 CFR sections 1316.45 and 
1321.01, serving the fo llowing in the manner, by e-mails, as follows: 

TYPE OF SERVICE-

To the 'Hearing Clerk .. 

To DEA Counsel 

To Dr. Bock off s Counsel 

e-mail -

Hearing Clerk 
Office of Administrati e Law Judges 
DEA 
8701 Morrissette Drive 
Springfield, VA 22152 
(21 CFR ection 1316.45) 

Vanea A. Morrell, 
Attorney for the Government 
Office of Chief Counsel 
Diversion and Regulatory Litigation Section 
870 l Morrissette Drive 

pringfield. VA 22152 

1111 

Mark Bartlett, Esq. 
Davis Wright Tremaine LLP 
920 Fifth Ave, uite 3300 

eattle W A 981 04-
206-757-8298 

Alexander F. Porter, Esq. 
Davis Wright Tremaine LLP 
920 Fifth Ave. uite 3300 

eattle W A 981 04-
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DATE OF SERVICE - December 21,2022 

ITEM SERVED RENEWED MOTION 

TO STAY THE SUSPENSION ORDER 

8 
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WIVIV.dea.gov 

John P. Flannery, II, Esq. 
Campbel l Flannery 
38469 Triticum Lane 
Lovettsville, Virginia 20180 

Mr. Flannery: 

U.S. Department of Justice 
Drug Enforcumcnt Administration 
Office or Administrative Law Judges 
8701 Morrissette Drive 
Springfield, Virginia 22152 

December 22, 2022 
EXHIBIT 

J. 
Re: Emergency Motion to Intervene in the 

Matter of David Bockoff, M.D. 
Docket No. 23-5 

I am in receipt or your Renewed Motion to Stay Suspcn ion Order, filed on December 21 , 2022, 
and your notice entitled '·Prospective Intervenors did not Receive this Court's Order," filed on December 
22. 2022. You were inadvertently omitted tTom the email ·erving my Order Denying Patient ' 
Emergency Motion to Intervene, which was served on the parties on December 2. 2022. I am providing 
you a copy of that Order wi th this letter. Your Renewed Motion, which rcframcs arguments you have 
made previously, does not change my decision as set Ibrth in the December 2. 2022 Order. 

cc: Yanea /\ . Morrell. E q. 
Mark . Bartlett, Esq. 
Alexander f. Porter, Esq. 

Enclosure 

Rc pcctfully, 

TERESA 
WALLBAUM 

0 Q·llllf ligned by 
TERESA Wi'LLSAUM 
Dart 2022. I U2 
11 .38.00 .()5'0()' 

Teresa A. Wallbaum 
Admini trative Law Judge 
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THE COURT'S ORDER FORWARDED ON 12/22/22 

Apparently written on December 2, 2022, but not 
published to Patient Intervenors or their counsel until 
12/22/22. 
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UNITED STATES DEPARTMENT OF JUSTICE 

Drug Enforcement Administration 

In the Matter of 
Docket No. 23-5 

David Bockoff, M.D. 

ORDER DENYING PATIENTS' EMERGENCY MOTION TO INTERVENE 
On October 25, 2022, the Drug Enforcement Administration (DEA) Office of the Chief 

Counsel (the Government) filed an Order to Show Cause and Immediate Suspension Order 

(OSC/ISO) immediately suspending and proposing to revoke the DEA Certificate of Registration 

(COR) of David Bock off, M.D. (Respondent). On ovember 23, 2022, counsel for eleven patients 

of Rc pondent (the Patients) fi led a Motion to Intervene titled, in full : "Patient ' Emergency 

Motion to Intervene by Patients of Dr. Bockoff, Seeking to Suspend the Fatally Defective DEA 

Order Suspendjng Dr. Bockoffs Authority to Prescribe Lest These Chronic Pain Patients Suffer 

Unremitting Pain and Con ider Suicide - One Patient, [D.E.], and His Wife Have Already 

Committed Suicide." 1 This tribunal directed the Government and Respondent to file their 

positions on the Motion to Intervene, should they wish to do so, by November 30, 2022.2 The 

Government filed its Opposition to Motion to Intervene. Respondent did not file a po ition. On 

December I, 2022, the Patients filed their Reply to Government 's Opposition to Patients' Motion 

to Intervene (Patients' Reply). 3 

1 In the Motion to lntervene-including in the title--counsel repeatedly u es the full names of the 
Patients and reveals the full names of the patients identified in the OSC/ISO, who are not among 
the eleven Patients seeking to intervene. Consistent with Agency practice, thi tribunal uses only 
the patient initials to preserve patient privacy. 
2 Prior to this deadline, the Patients filed an "Emergency Motion" entitled "Patient Intervenors 
Request the Opportunity to Participate in the Hearing (YTC) Set for II /29/22 at 3, Especially 
Given the Fact that the Patients, Now Denied Refills of Their Pain Medication , arc Increasingly 
in Pain and Concerned About Suicide." This tribunal denied that motion on ovember 28, 2022. 
3 Replies are not a matter of right in the e admini trativc proceedings, and the Patients did not 
request leave from thi tribunal to file a reply. Nonetheless, this tribunal wi ll consider the 
arguments raised in the Patient 'Reply. 
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As the moving party, the Patients seeking to intervene bear the burden of establishing that 

they are entitled to the relief they request. 21 C.F. R. § 13 16.56; 5 U .S.C. § 556( d). The Patients' 

theory, in sum. is that they arc entitled to intervene in these proceedings to seck immediate 

dissolution of the JSO because they have a right to obtain medical treatment-specifically 

controlled ubstances-from Respondent. For the following reasons, the Patients fai l to meet their 

burden that they are entitled to intervene in these administrative proceedings. 

First, the Patients fail to meet their burden of establishing they have standing to pa1ticipate 

in this matter under the Controlled Substances Act (CSA) and its implementing regulations. 4 The 

patients rely upon the Administrative Procedure Act (APA). specificall y, 5 U.S.C. 555(b), and 
Animal Legal Def Fund. inc. v. Vi/sack, 23 7 F. Supp. 3d 15 (20 17), to argue that they are 
"interested parties" and thus may intervene in th5 administrative matter involving the OSC/ISO 

of a DEA registrant. 5 Mot. to Intervene at 20-22. But, intervention typically requires that the 

prospective intervenor have standing, ichols v. Bd. ofTrs., 835 F.2d 881, 896 (D.C. Cir. 1987), 

and "[t]he starting point in determining administrative tanding should be the language of the 

statutes and regulations that provide fo r an administrative hearing, appeal or intervention," Koniag, 

inc., Uyak v. Andrus, 580 F.2d 60 I, 614 (D.C. Cir. 1978) (Bazelon, J., concurring) and id. at 606. 
The standing analysis is thus an individualized one, within the context of the regulations and the 

tatutory scheme as a whole. Nichols, 835 F .2d at 896 n.l 08. 6 The Patient make no argument 

that, under the CSA and its attendant DEA regulations, they qualify as "intere ted parties" and 

have standing.7 On that basis alone, the Patient fail to meet their burden. 

4 The Patients also fail to establish that Rule 24 of the Federal Rules of Civil Procedure supports 
intervention. Mot. to Jntervenc at 22. While the federal Rules of Civil Procedure may serve as 
helpful guidance on certain procedural issues, they do not apply to administrative hearings. Mister 
Disc. Stockbrokers, Inc. v. SEC, 768 F.2d 875, 878 (7th Cir. I 985); Roy E. Berkowitz, M.D .• 74 
Fed. Reg. 36758, 36759 (2009). Thus, the Patients ' blanket reliance on a non-binding rule of 
Federal Civil Procedure is insufficient to justify intervention. 
5 The Patients argue that the Government has conceded both that § 555(b) and Animal Legal 
Defense Fund apply. Patients' Reply at I. Government concessions do not bind this tribunal in 
detennining the standing of a party to intervene or in determining this tribunal 's juri diction. 
6 The Patients dispute the Government's interpretation of Nichols. Patient's Reply at 3-4. That 
di pute i irrelevant to this tribunal's analysis. 
7 Indeed, evaluating standing under the pecific regulatory framework is especially important given 
the complexity of the DEA regulations, which contain different language regarding standing and 
third-party participation depending on the category of registrant and the type of administrative 
proceeding. See, e.g., 21 C.F.R . . § 1300.01. I 301.34(a), I 316.47{a). In this regard, the Patients ' 

2 
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Even construing the Patients' Motion to Intervene generously, they still fa il to establish 

standing. The CSA creates a complex "clo ed regulatory system," a "comprehensive regime'' with 

the main objectives of "conquer[ing] drug abuse and ... control[ling] legitimate and illegitimate 

traffic in controlled substances." Gonzales v. Raich, 545 U.S. 1, 12 (2005). Jn drafting the CSA, 

"Congres was particularly concerned with the need to prevent the diversion of drug from 

legitimate to illicit channels." !d. at 12-13. To prevent diversion, "Congress devised a closed 

regulatory system making it unlawful to manufacture, distribute, dispense, or possess any 

controlled substance except in a manner authorized by the CSA." Gonzales, 545 U.S. at 13. Under 

the CSA 's closed regulatory system, all persons or entities in the "legitimate distribution chain" of 

controlled substances must be registered with DEA under the criteria in 21 U.S.C. § 823. See H.R. 
Rep. 91 -1444, 91st Cong., 2nd Se s. (1970) reprinted in 1970 U.S.C.C.A.N. 4566,4589. 

The registrant here is a practitioner under 21 C.F.R. § 1301.11 (a), and the registrant is 

entitled to a hearing because the registration is considered a property interest that cannot be 

revoked without affording a registrant or applicant due process through notice and an opportunity 

to be heard. See Lujan v. G & G Fire Sprinklers, Inc., 532 U.S. 189, 196 (2001); Odette L. 

Campbell, M.D., 80 Fed. Reg. 41062,41067-68 (20 15) (citing Mathews v. Eldridge, 424 U.S. 319, 
333 ( 1976); and then citing Mullane v. Cent. Hanover Bank & Tr., 339 U.S. 306, 313 ( 1950)). The 

Patients are not registrants and do not identify any statutory right or property interest that makes 

them entitled to a hearing; nor do they argue that they fall within the tatutory zone of interest. Cf 

Bonds v. Tandy, 457 f.3d 409, 414 (5th Cir. 2006). 1n other words, the Patients wholly fail to 

articulate any cognizable basis for their standing to intervene in these proceedings. 8 

reliance on Animal Legal Defense Fund is unpersuasivc because that decision interpreted the 
Animal Welfare Act of 1966. which ''establishes minimum standards for the humane care and 
treatment of an imals that are exhibited to the pub lic." 237 F. Supp. 3d at 19. This is a starkly 
different regulatory system than the CSA. 

Even if applicable, under § 555(b) an Administrative Law Judge has "broad discretion to limit 
the participation of interested individuals and organizations in agency proceedings" and can deny 
intervention if the prospective intervenor's "interests exceed the scope of the relevant proceeding," 
or granting intervention would "otherwise impede 'the orderly course of pub lic business."' Animal 
Legal Def Fund, 237 F. Supp. 3d at 22-23 (quoting 5 U.S.C. § 555(b)). The Patients eck to 
intervene '' o they may inform the parties and this administrative tribunal what's at risk for the 
patients." Mot. to Intervene at 19. But nowhere do they explain why that information is within 
the scope of these proceedings. See Brenton T. Wynn, MD., 87 Fed. Reg. 24228. 24259 (2022) 
(Agency assumes Respondent has prescribed legally, except where Government has established 
legal violations); Gulf Med Pharmacy, 86 Fed. Reg. 72694, 72710 n.28 (2021} (patient testimony 

3 
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Second-and significantly-this tribunal lacks jurisdiction over the relief sought by the 

Patients-the dis olution of the ISO. Mot. to Intervene at I, 2, 23. It is beyond dispute that this 

is what the Patients seek-an immediate dissolution of the ISO so that Respondent can continue 

to prescribe controlled substances to the Patients. See id. at 1 ("seeking to suspend the fatally 

defective DEA order Suspending Dr. Bockofrs authority to prescribe"); id. at 2 (moving thi 

tribunal "to recommend the immediate suspension or dis olution of the DEA Order suspending 

Dr. Bockoffs authority to prescribe and treat chronic patients"); id. at 23 ("The patients seek to 
have the su pension ofthat authority (to prescribe) dissolved ... "); Patients' Reply at 4 ("We seek 

an opportunity to argue for the suspension or dissolution of the suspension order . . . "); see also 

Patients ' Emergency Motion, Patient lntervenors Request the Opportunity to Participate in the 

Hearing (VTC) Set for 11 /29/22 at 3, Especially Given the Fact that the Patients, Now Denied 

Refills of Their Pain Medications, are Increasingly in Pain and Concerned About Suicide at 3 

(requesting that "the suspen ion order it elf be suspended or dissolved"). It is equally beyond 

dispute that any challenge to the Agency's determination to immediately suspend Respondent's 

regi t11ation during the pendency of these proceedings is beyond the jurisdiction of this tribunal. 

regarding quality of medical care typically not relevant under public interest factors). Nor do the 
Patients adequately address the factors articulated in Animal Legal Defense Fund for determining 
whether intervention would impede the orderly cour e of public busine s. 237 F. Supp. 3d at 23. 
The Patients do not fare well under tho e factors . First, the "nature of the contested issue," id., is 
whether Respondent' continued registration is con istent with the public interest. Under the CSA, 
the public interest is diver ion prevention, Gon=ales, 545 U.S. at 12-13, not the intere t of patients 
to obtain <:ontrollcd sub tance from a pecific doctor. Second, "the prospective intervenor's 
precise interest," Animal Legal Def Fund, 237 F. Supp. 3d at 23, appears to be obtaining controlled 
substances to treat their pain, Mot. to Intervene at 1, 23-24, 26, but the OSC/lSO does not preclude 
them from doing so; it simply precludes them from obtaining controlled substances from 
Respondent. Third, Respondent can adequately represent the Patients' intcrc t as he i best 
situated to explain the treatment of his patients. Fourth, the pro pcctive intervenors have a very 
limited abil ity to "present relevant evidence and argument," Animal Legal Def Fund, 237 F. Supp. 
3d at 23, precisely because there is no allegation the prescriptions they received were unlawful. 
See Wynn, 87 Fed. Reg. a( 24259; Med. Shoppe- Jonesborough, 73 Fed. Reg. 364, 386 n.56 
(2008). Fifth, allowing eleven additional patients to present evidence and arguments will extend 
the duration of the proceedings and burden Respondent 's due proce s right to a prompt 
adjudication on the deprivation of his COR. See 21 C.F.R. § 130 1.36(h). Sixth, allowing the 
Patients to intervene to present largely irrelevant testimony or to repeat arguments Respondent i 
capable of advancing would impede the Agency's mandate to promptly address whether 
Respondent's continued registration should be revoked as inconsistent with the public interest. 
Thus, granting the Motion to Intervene would impede the orderly course of public bu iness. 

4 
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21 U.S.C. §§ 824(d), 877; 21 C.F.R. § 1301 .36(h); see also Barry M. Schultz, M.D., 76 Fed. Reg. 

78695, 78697 (20 II ) (whether an immediate su pen ion wa appropriate, "either sub tantively or 

procedurally ... is not reviewable by [the ALJ], and must be pursued in federal District Court or 

directly to the Administrator"). lt is ax iomatic that the Patients cannot establish that intervention 

ju ti lied when the ole relief they eek fa lls outside the jurisdiction of this tribunal. 

Third to the extent the Patients raise general constitutional challenges to the CSA, those 

underlying arguments also fall outside this tribunal 's authority. See Jo11cs Bros., Inc. v. Sec )• of 

Labor, 898 F.3d 669, 673 (6th Cir. 20 18) (administrative agencie have "no authority to entertain 

a facial constitutional challenge to the validity of a law"). Even the pecific constitutional 

challenges fall outside this tribunal 's authority. For example, the Patients spend considerable time 

challenging the constitutionality of the criminal earch watTant as a general warrant in violation of 

the Fourth Amendment. Mot. to lntervene at 3. 5-7. But, this tribunal is not a criminal court and 

has no authority to look behind criminal proceedings or evaluate the constitutional ity of criminal 

search warrants. 9 In a similar vein, the Patients claim that the proceedings interfere with their 

constitutional right to medical treatment. Mot. to Intervene at 23-24. But, the Patient provide no 

ca elaw establishing such a constitutional right exists; instead, they rely on Robinson v. Cal({ornia, 
3 70 U.S. 660, 666 (1962), which held unconstitutional a state statute criminalizing narcotics 

addiction. But, this is not a criminal case and neither Respondent nor any of the patient (whether 

listed in the OSC/ISO or the pro pective intervenors) face a sanction of imprisonment. And, of 

course, the DEA OSC/lSO does not prevent the Patients from receiving treatment, it just prevents 

them from obtaining controlled substances from Respondent. 

Finally, the Patients a ert a con titutional due process claim, arguing that the 

administrative proceedings are fundamentally unfair because they interfere with the Patients' pain 

medication. Mot. to Intervene at 26. But, as noted above, within the suspension/revocation 

context, the hearing requirement stems from the notion that a DEA COR is considered a property 

intcrc 1 and, therefore, it cannot be revoked, or an application denied, without affording a regi trant 

or applicant due process, which requires notice and an opportunity to be heard. See G & G Fire 

9 Nor does this tribunal have authority to second-gues the legal sufficiency of a criminal earch 
warrant authorized by a federal Magi trate Judge. See Mot. to Intervene at 4-5. Similarly, thi 
tribunal has no jurisdiction over the Patients' claim that they have been "slandered'' and they "did 
nothing wrong," Mot. to Intervene at 3, a claim which also ignores the fact that the OSC/ISO does 
not li t the eleven patients, let alone accuse them of wrongdoing. 

5 
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-

-

Sprinklers, inc., 532 U.S. at 196; Campbell, 0 Fed. Reg. at 41067-6 (2015). The Patients have 

not e tablished that they have a property intere t in Respondent's DEA COR, any independent 

property interest in obtaining controlled substances specifically from Respondent, or any other 

statutory or constitutional right: therefore, they have not established any entitlement to 

con titutional due proces in these admini trative proceedings. 10 

Accordingly, the Patients Motion to Intervene is hereby DENIED. 

Dated: December 2, 2022 
TERESA Oigttl llySIQnedby 

TERESA WAI.LBAUM 
WALLBAUM o.te 202212.02 13.0..18 .()5'0()' 

TERESA A. W ALLBA UM 
Administrative Law Judge 

10 This tribunal has considered all remaining arguments in the Patients ' Motion to Intervene, 
including the attached statements from the eleven patients regarding their pain and the 
effectivenes of Respondent's treatment. These arguments are not sufficient to justify 
intervention. Notably, the Patients' argument that the five patient ident ified in the OSC/ISO 
repre ent a small fraction of Respondent' medical practice, Mot. to lntervene at 3, 8-9, cannot 
justify intervention here because the Agency gives no more than nominal weight to evidence that 
a practitioner has engaged in lawful dispensing to thousands of other patients. Syed Jawed Akhtar-
Zaidi, M.D., 80 Fed. Reg. 42962,42968 (20l5) , pet.forrev. denied, 84 1 F.3d 707, 711 (6th Cir. 
20 16); Med. Shoppe-Jonesborough, 73 Fed. Reg. at 386 n.56. 

6 
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CERTIFICATE OF SERVICE 

Thi is to certify that the undersigned, on December 2, 2022, caused a copy of the foregoing 
to be delivered to the following recipient : (l) Vanca A. Morrell, Esq., Counsel for the 
Government, via email to Vanea.A.Morell@dea.gov and the DEA Govemment Mai lbox at 
dea.registration.litigation@dea.gov; (2) Mark . Bartlett, E q., Counsel for Respondent, via email 
to markbartlett@dwt.com; (3) Alexander F. Porter, Esq., Counsel for Respondent, via email to 
alexporter@dwt.com; and (4) John P. Flannery, II. , Esq., Counsel for patients, via email to 
jonflan@aol.eom. 

7 

BELLA 
MAPESO 
Bella Mapeso 
Staff Assistant 

Da tally by BELLA 
MAPESO 
Diole 2022.12.02 
13 07 2& .()5'00' 

Office of Administrative Law Judges 
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